The Commonwealth provides a large share of the funding for universities. However the carrot and stick of funding an area does not permit comprehensive or mandatory 
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Does the Corporations Power extend to Re-constituting Corporations?
73 ____________________________________________________________________________________ Alternatively, is there something in the text, precedents or policy arguments surrounding s 51(xx) to deny its extension to the constitution of corporations? If so, where does such a restriction to an otherwise plenary power over existing corporations come from? It might be thought that an answer would be found in corporate law theorising about the inter-relationship of the general meeting, the board of directors and the incorporated entity. Consequently, this article explores the extent to which the corporate legal entity has an existence separate from the human beings who control and decide upon its activities. As a legal entity, can a corporation be said to have been 'formed' independently of the designation in its constitution of those human beings who will act for it or on its behalf? This requires a consideration of the debate over whether the general meeting and, more particularly, the board, are organs or agents of the corporation. Corporate law, however, turns out to be unsettled and inconclusive of the matter.
When it comes to constitutional case law, the dicta we have uncovered do point to some area of the corporate constitution being off-limits to the national Parliament, under an assumption that certain 'internal management' structures must accompany corporate formation. This may be consonant with a view of the general meeting and board as 'organs' of the corporate entity and therefore indivisible from it. Yet, as we show, that conclusion is not necessitated by the logic of s 51(xx), by constitutional precedent or by corporate law theory. Indeed, in our view it makes more sense of corporate law to conceive of the board as an agent of the corporation and, for policy reasons, to read s 51(xx) as permitting national regulation of crucial corporate governance matters such as board composition.
Background
Section 51(xx) of the Constitution grants the national Parliament power to make laws: with respect to foreign corporations, and trading and financial corporations formed within the limits of the Commonwealth.
For ease of reference, the three types of corporations are often called 'constitutional corporations' and the power has long been dubbed the 'corporations power'. 10 The terms of s 51(xx) are short, but deceptively simple, so that its scope has been notoriously difficult and controversial. The past century of judicial interpretation and legislative experimentation divides into two periods. The first lasted for over 60 years, during which the power lay dormant thanks to the narrow reading in Huddart Parker & Co Ltd v Moorehead. 11 Then, over the last 40 years, the power has been read expansively. In a series of cases stretching from Strickland v Rocla Concrete Pipes Ltd 12 to the WorkChoices Case, 13 the scope of the power has broadened in the two questions which have dominated attention. Those have been the 'who' and the 'what' questions:
_____________________________________________________________________________________ 10 There are of course corporations that are not covered by s 51(xx), in particular corporations that do little or no trade, such as some charitable, governmental and trustee corporations. 
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Volume 39 ____________________________________________________________________________________ (a) 'who' is covered? (In particular, which bodies qualify as 'trading corporations'.) 14 (b) 'what' corporate affairs can be regulated? 15 This paper relates to the 'what' question, or rather one neglected aspect of it. That is, the extent to which s 51(xx) permits national regulation of the constitution of corporations, or whether there is some implied limitation on the power to regulate the corporate form, organs or core governance structures.
With one glaring exception, the trajectory of the last 40 years, across each of the 'who' and 'what' questions has been to read the power increasingly expansively, as if there were a kind of Hubble's constant informing judicial interpretation. Freed of the gravitational restraint of the doctrine of reserved State powers and of attempts to restrain the corporations power to cover only inter-state matters, 'trading or financial' affairs or 'external' relationships, the power's scope has broadened in decision after decision. The exception to this expansive trajectory was the Incorporation Case. There, a 6:1 majority of the High Court decided that the Commonwealth had no power under s 51(xx) to regulate the creation of corporations.
A POWER OVER THE CORPORATE CONSTITUTION?
The question animating this article has elicited almost negligible judicial attention and, with the notable exception of Leslie Zines, little academic attention. Even then, 'the internal management of corporations' warrants just three pages in the fourth edition of Zines' The High Court and the Constitution, and two pages in the latest edition. 16 At first glance, this neglect is surprising. After all, questions of the constitution of corporate entities go to the very heart of their definition, nature and governance. Indeed, they go to the root of the idea of 'corporateness': they would be primary questions for even the narrowest reading of which corporate affairs can be regulated under a 'corporations power'.
The question appears to have been neglected for two reasons. One is that regulatory attention has been centred on activities and conduct. As Corcoran observed in 1994, outside the Incorporation Case the focus of legislators has been 'not on federal regulation of corporations as such, but rather on the control of certain kinds of activity engaged in by persons who happen to be corporations '. 17 This is understandable. Trading corporations have come to dominate large swathes of economic and even social life. Realising this, the Commonwealth has sought to invert 'Higgins' horribles' -a list of _____________________________________________________________________________________ 14 All that is required is that a 'significant' or not insubstantial share of the organisation's revenue comes from trading in the sense of selling or supplying things at a price. See further Gouliaditis, and Owens, both above n 4. Although it is the governing test, the activities test has been criticised: see Gouliaditis at 119-28, including at 120-1 discussion from the High Court bench suggesting several judges have doubts about its overinclusiveness. 15 We use the term 'affairs' in a broad sense: 'activities' would beg the question. Tony Blackshield and George Williams, Australian Constitutional Law and Theory (Federation Press, 5 th ed, 2010) 804 similarly use the phrase 'aspects or activities'. 
2011
Does the Corporations Power extend to Re-constituting Corporations?
75 ____________________________________________________________________________________ areas where the early, States-rightist High Court feared a broad reading of the corporations power would lead the Commonwealth 18 -into a list of honourables. It has used the power to pursue goals as diverse as bespoke environmental protection (the Tasmanian Dam Case) and generalised competition and consumer law (under the Trade Practices Act 1974 (Cth)). This focus of regulatory attention on corporate 'activity' culminated in the recent WorkChoices Case, which upheld a national law covering the field of employment within corporations.
Case law challenges to legislative competence have thus been concerned with which activities, during the ongoing life of corporations, are amenable to national regulation. Even when judges have asserted, as in Fontana Films, that the test is not limited to the activities of corporations, least of all activities of a particular kind, 19 they have done so in the context of activities affecting corporations (in that case, industrial boycotts). After WorkChoices, the assumption of legal commentators has been thatcreation of corporations aside -the Commonwealth can do anything it likes to or with corporations. All it has to do is frame the law as one that uses constitutional corporations, or a sub-set of them, as a discrimen: that is, to frame legal provisions as either regulating or protecting constitutional corporations. 20 The focus on activities has tended to beg the question of the scope of the power.
A second reason why s 51(xx)'s potential in relation to corporate constitutions has been neglected is that, for the most economically significant corporations, there has been a fair degree of political consensus over the key aspects of corporate law since at least the 1960s. This is witnessed in the various co-ordinated endeavours, ranging from uniform companies codes through co-operative schemes to the truly national Corporations Act 2001 (Cth) based on the referral of State powers. 21 Without consensus, such co-operative federalism would never have borne fruit. Whether Labor or Liberal, governments have worked within the same core assumptions about the scope of corporations law: namely that it should encompass the relations between directors, shareholders and -to a lesser extent -creditors, with other interests being dealt with by specific legislation. While there was some slippage from uniformity in the 1960s and 1970s, the move to a national law was not driven by division over the scope of corporations law or the optimal default rules for the corporate constitution, but by concerns to limit the transaction costs and confusion arising from the parochialism of State-based registration and corporate law bureaucracies.
What constitutes a corporation?
This question is almost an ontological one: what is the essence of a corporation? On one view, which would enlarge Commonwealth power, a corporation is nothing more than a convenient legal fiction. The law -for a number of economic and other policy reasons -is responsible for imputing entity status and a 'body' (as the etymology 
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Volume 39 ____________________________________________________________________________________ implies) to the corporation. 22 The law then treats that entity as a juristic person, separate from the natural persons in the real world such as the directors and employees who work towards a common goal under the aegis of the corporation's interests or the investors who contribute finance. This legal construction has no counterpart in the physical world, where a corporation is little more than a name and number in a registry. Since the mere act of registration and the legal grant of entity status would suffice for a corporation to be 'formed', on this view the Commonwealth's power 'with respect to' corporations would truly be plenary.
It is often said that the corporations power is a 'persons' power, over a type of juristic person, rather than one over 'a function of government, a field of activity or a class of relationships'. 23 From this angle, the power is distinct from the bulk of other Commonwealth legislative powers dealing with fields of activity (such as trade or commerce and banking) or purposes (notably defence). 24 The distinction implies a commonality with other powers over actual persons, such as aliens or people of particular races. Except that a corporation is not a natural person like a foreigner. Indeed, it is not even a physical entity, such as a lighthouse, with an existence that predates the law. A corporation is a purely legal construct, an artifice more akin to a copyright or patent. 25 In the alternative, a rival view paints the corporation as a legal fiction, but one which stands in for the association of members which created it and who have a residual claim to its profits. In this view, the essence of the corporation lies in its written constitution (formerly its memorandum and articles of association), the terms of which regulate the role of, and relationship between, its shareholder members and its board of directors. This view sees the 'corporation' as legal shorthand for the older concept of an association as a contractual gathering of people with a mutual purpose; an idea evident in the etymology of the word 'company'. 26 In this view, a patent or _____________________________________________________________________________________ 22 'Corporation' derives from Latin 'corpus', meaning 'body'.
23
Incorporation Case (1990) Law 130, , arguing that, in granting legal personality to the corporation, the law takes its lead from society's recognition of the firm's capacity for collective action. 26 This idea has been revived since the 1980s in the US law and economics literature: see for example Easterbrook and Fischel's highly influential (economic) argument that the corporation is simply 'shorthand for the complex arrangements of many sorts that those who associate voluntarily in the corporation will work out among themselves.' In essence, the corporation is merely a 'nexus of contracts' and the board of directors are theeconomic, if not legal -'agents' of the shareholders under incomplete contracts: Frank
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77 ____________________________________________________________________________________ copyright is less the analogy than a marriage or partnership: the law merely recognises a relationship which could -albeit at considerably higher transaction cost -be created by means of a bespoke contract. 27 This rival view, with its shareholder-centricity has had considerable influence on corporate governance debates. But both in its old partnership variant and its modern, nexus of contracts version, this view can be criticised for downplaying the functional significance of the separate legal entity, which allows investors to make irrevocable commitments of capital towards a business purpose and permits asset partitioning, to protect members' assets from creditors of the corporation and corporate assets from creditors of the members. 28 This view also runs up against a distinct empirical problem when one realises that not all corporations fit this company model. This is obvious in the cases of statutory corporations, such as universities, the one-person corporation now permitted under the legislation, and the corporation sole or corporation without incorporators, such as a government-owned bank. 29 As Taylor noted, the word 'formed' in s 51(xx) is perfectly apt to cover the corporation sole, whereas the term 'incorporated' might have implied the model of a company beginning as an association of persons. 30 The deficiencies of the company model also become apparent when one ventures away from the world of corporations as investment vehicles, and into the realm of public purpose corporations. Universities may issue 'membership' numbers to their staff and students, but they are surely neither owned nor governed by them. Local governments, also, have tended to be incorporated, but were clearly mini-polities even before the franchise moved from ratepayers to residents. Yet as we have noted, State banks, universities and most local governments are classed as trading corporations today.
CORPORATE THEORY AND STRUCTURE: ORGANS, AGENTS AND CAPACITY
In this section we consider how corporate law theory describes the core of the corporation. As a purely legal entity, a corporation can of course only act through humans. The question of which humans act on behalf of or as the corporation is generally viewed as separate to the question of corporate capacity (that is whether the company has the ability, in law, to do the act in question). 31 (Cth) , where it is clearly treated as an incident of incorporation. Once incorporated, a company is granted the same legal capacity and powers as an individual and also has all the powers of a body corporate. At this point the powers and capacity exist merely as potentialities, and will be exercised only if the relevant human actors decide that they should be exercised.
_____________________________________________________________________________________
In addition to capacity, the Corporations Act 2001 (Cth) deems that the 'replaceable rules' supplied in the legislation and any additional bespoke rules embodied in a formal corporate constitution have effect as a statutory contract. 32 One of these replaceable rules operates by default to vest a general power to manage the business in the directors (widely understood to mean the board). 33 Some other powers are given to the general meeting by default, and certain specific powers are reserved to the general meeting by the legislation. 34 Australian law does not mandate the identity or arguably even the existence of these two groupings as such. As regards the general meeting, the legislation reserves certain powers to the 'company' and so clearly anticipates that there will be a grouping of humans capable of passing resolutions which bind the corporation, while the statutory definition of 'special resolution' clearly anticipates that the members of the company will vote. 35 As regards the directors, there is no reference in the legislation to the 'board' as such, 36 and it is possible to replace the default provision vesting management in the directors with a bespoke provision for a governing director, or a clause naming a particular individual or individuals to manage the business. It would also be possible -if ill-advised -to vest management powers in the general meeting. A further question then arises: if the shareholders in general meeting deleted the default provision allocating management power to the board, as well as the replaceable rule allowing them to appoint directors, who would be responsible for management? It seems likely that a court would rule that management powers revert to the general meeting, since to rule otherwise would leave the corporation without a grouping responsible for management. 37 The essential point is that few would contend that a The main corporate law question for the issue addressed in this article is how the decisions and actions of the board and general meeting are attributed to the corporation. These groupings could in principle be treated as either organs or agents of the corporation. If the board of directors and the general meeting are treated in law as organs rather than agents, then this means that they act as the corporation, rather than on its behalf. If the law grants such status -however metaphorical it is -to these groupings of individuals, this would provide powerful support for the position that incorporation necessarily presupposes or implies prior designation of the organs; without organs, a corporation can have no meaningful existence or autonomy. On the other hand, if the law treats either or both of these groupings as mere agents, then it could be argued that the corporation as a separate entity pre-exists them, or at least has a viable existence without them. In general, academic works in the United Kingdom and Australia accept the general meeting as an organ of the corporation, although there is little by way of judicial authority on the point. 38 Moreover, what little judicial authority exists for treating the board of directors as an organ rather than an agent is not entirely convincing.
As we foreshadowed earlier, the privileged, organic position of the shareholders, whose collective decisions are treated as decisions of the company, is a remainder from the days when the general meeting of the partnership was 'the company', and its decisions obviously bound not only itself but also the agents of the partnership, the managing partners. Yet it can be argued -at least from a normative perspectivethat the general meeting should be treated in law as an agent rather than an organ. The shareholders' privileged position as an organ whose collective decisions are attributed by law to the separate corporate entity is a legacy from partnership days, prior to the separate legal entity principle. The courts began to come to terms with the implications of the interposition of the separate legal entity for the board-shareholder relationship, when they rejected the idea that the board was merely the agent of the shareholders. However, the continued insistence that the general meeting is an organ of a 'separate legal entity' highlights the incompleteness of the transition from partnership law and norms to a system of corporate law which seriously treats the corporation as a distinct legal entity with its own interests. It would arguably be more coherent to jettison the notion of organs altogether and move entirely to agency, although this would raise the 'is incapable of acting except through the medium of agents. The Articles of Association ... prescribe the various agencies which may act on behalf of the company, the manner in which these agencies may be set in motion, and the scope of their respective authorities.' He rejected an argument that the shareholders could interfere with the board on the basis that it 'confuses the corporation with the persons who are its members' (at 49).
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Volume 39 ____________________________________________________________________________________ possibility of a fiduciary duty on the general meeting to act in the best interests of the corporation. 39 The position of the board is more complex. Australian texts generally assume that the board is an organ of the company, 40 as do many English text books. 41 However, case law support for this proposition is less than unequivocal and the issue requires more detailed consideration.
Gower and Davies' text on company law explains that until the end of the nineteenth century, it seems to have been generally assumed that the proposition remained intact that the general meeting was the supreme organ of the company and that the board of directors was merely an agent of the company subject to the control of the company in general meeting. 42 However, earlier cases such as Isle of Wight Railway Co v Tahourdin, 43 which treated the board as agent of the general meeting -and therefore subject to its authority in the form of a majority resolution -were distinguished, and account taken of the legislative imposition of a separate legal entity, in Automatic Self-Cleansing Filter Syndicate Ltd v Cuninghame. 44 In that case, Collins MR described the relationship between the board and the company as follows:
It has been suggested that this is a mere question of principal and agent, and that it would be an absurd thing if a principal in appointing an agent should in effect appoint a dictator who is to manage him instead of his managing the agent. I think that that analogy does not strictly apply to this case. No doubt for some purposes directors are agents. For whom are they agents? You have, no doubt, in theory and law one entity, the company, which might be a principal, but you have to go behind that when you look to the particular position of directors. It is by the consensus of all the individuals in the company that these directors become agents and hold their rights as agents. It is not fair to say that a majority at a meeting is for the purposes of this case the principal so as to alter the mandate of the agent. The minority also must be taken into account. There are provisions by which the minority may be over-borne, but that can only be done by special machinery in the shape of special resolutions. Short of that the mandate which must be obeyed is not that of the majority -it is that of the whole entity made up of all the shareholders. If the mandate of the directors is to be altered, it can only be under the machinery of the memorandum and articles themselves. I do not think I need say more. 45 
_____________________________________________________________________________________ 39
Austin and Ramsay, above n 31, [11.040] note that current developments suggest that the law might evolve so as to impose a fiduciary duty on 'corporate controllers as such, whether they exercise their control through occupying positions as directors or through voting as members.' There could conceivably also be implications for the general meeting if it took decisions which adversely affected creditors, although under the default rules this would not happen: management power is vested in the board. 
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81 ____________________________________________________________________________________ This dictum treats the directors as agents of the legal entity, with the shareholders only able to give instructions or change the mandate of the directors by means of changing the memorandum and articles by special resolution or unanimous agreement. 46 Only when it acts in this way is the general meeting treated as the 'principal' or as an organ of the company, with 'the whole entity made up of all the shareholders' giving a mandate to the directors. In contrast, and since their mandate issues from the corporate entity, the board of directors are 'agents' rather than an organ of the corporation. 47 Further support for this interpretation could be drawn from the Court of Appeal's insistence that the shareholders can vary the identity of the management grouping and the scope of its powers by altering the constitution by special resolution. One would expect that it is not possible to change an organ whilst a body continues to function! Although one contemporaneous case created some doubt about the universality of the Cuninghame principle, 48 The only way in which the general body of the shareholders can control the exercise of the powers vested by the articles in the directors is by altering the articles, or, if opportunity arises under the articles, by refusing to re-elect the directors of whose actions they disapprove. They cannot themselves usurp the powers which by the articles are vested in the directors any more than the directors can usurp the powers vested by the articles in the general body of shareholders. 49 A similar approach was taken in Winthrop Investments Ltd v Winns Ltd, where the New South Wales Court of Appeal emphasised that the general meeting has no general power to transact the company's business or to give effective directions about its management ... The general meeting is not, I think, the proper forum to determine matters of management, however critical they may be. The area of management is one in which the shareholders have no directly effective will. 50 These dicta confirm that the articles (and now the replaceable rules and the constitution) of the corporation divide power between the board and general meeting, and that both groupings exercise the company's powers in the spheres carved out for them by the constitution. The argument is that the general meeting acts as an organ with its acts automatically attributed to the corporate entity, but the board of directors acts as an agent of the corporation, both in managing its business generally and in
_____________________________________________________________________________________ 46
Although Cozens-Hardy LJ agreed (ibid 45) 'entirely' with Collins MR, he rejected the idea that the directors were 'agents of the company' (by which he appears to have meant agents of the association of shareholders), preferring the idea that they are 'in the position of managing partners appointed to fill that post by a mutual arrangement between all the shareholders. Although the board is not a delegate of the general meeting, the board's decisions are made for the company and not by the company. The only decisions made by the company are those made by the company in general meeting, that is to say, a general meeting of the members. One sign of the difference is that the directors are in a fiduciary relationship to the company … but the general meeting is not. 51 However, later editions of Ford's Principles appear to have resiled from this view, and in the current, fourteenth edition of Ford's Principles, a 'principal argument for the organic approach', is said to be that 'it is an inevitable consequence of the view that on incorporation, a company is a discrete entity.' 52 There seems to be an assumption that if the board of directors is no longer the agent of the shareholders, then it must be an organ of the company. With respect, Cunninghame and Shaw provide no support for an argument that the board is an organ of the company. Instead they simply support the -legally unproblematic -proposition that the constitution carves out a sphere of protected decision making, within which the shareholders cannot interfere otherwise than by altering the constitution. This says nothing about whether the board's decisions are attributed to the corporation via the organic route or via more standard agency principles. Yet the current edition of Ford's Principles states that a 'now widely accepted' approach 'treats both the board and the members in general meeting as corporate organs.' 53 Later, it states unequivocally that 'the board is more than an agent; it is also a primary organ of the company.' 54 Three Australian cases are relied upon in support of this conclusion that the board is an organ. However, none of these cases provide direct, unequivocal support for this conclusion. The first case, Richardson v Landecker, 55 concerned a challenge to a lease which was signed by the company's managing director, rather than executed under its seal. Street CJ emphasised that '[a] company requires some human agency in order to manifest its intention, and the signature ... merely gave an operative effect to the name of the company already printed on the document.' 56 ed, 1992) [1409] (emphasis in original). The equitable duty of the board to act in the interests of the company (the principal) is a convincing indicator of an agency relationship. In contrast, and from a metaphorical perspective, there would be no need to impose such a duty on an organ of the company since its continued existence is tied up with the survival of the body of which it is a constituent part. ecause on matters within the actual authority given by s 198A the board gets authority directly from the Corporations Act the board is more than an agent; it is also a primary organ of the company. But it still exercises an actual authority like an agent.' The difficulty with this argument is that s 198A is a replaceable rule, and thus vests powers in the board by default through the effect of s 140, which provides that 'A company's constitution (if any) and any replaceable rules that apply to the company have effect as a contract …'. Further confirmation that the replaceable rules are generally treated as default terms of the corporate contract rather than rules of law is found in s 135(3), which provides that 'A failure to comply with the replaceable rules as they apply to a company is not of itself a contravention of this Act ...'. 
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83 ____________________________________________________________________________________ authenticating consent and actually giving consent as an agent allowed the court to hold the lease valid, relying on statutory provision recognising express or implied authority. The court therefore concluded that the managing director had authoritywhich was not disputed in the case -to act as an agent to authenticate the company's execution of the contract. However, the case nowhere explains how the company gave its assent to the lease. It does not say that the board approved the lease as the company, and it could equally be argued that the board approved the lease as agent of the company, with the managing director simply authenticating the company's approval by signing the documentation.
The second case is Black v Smallwood. 57 This High Court decision concerned whether Smallwood and another, who had signed a contract as directors of a company that they believed existed but was in fact non-existent, would be personally liable on the contract. The majority concluded that Smallwood and colleague did not enter into any contract. The case provides no authority for the proposition that the board of directors acts as an organ of the company.
In the third case, MYT Engineering Pty Ltd v Mulcon Pty Ltd, 58 a deed of arrangement was executed by affixing the company seal witnessed by one person who purported to attest as director and secretary. This did not comply with the requirement of the articles of association that it be countersigned by a second director. The statutory rule also required dual attestation. However, a High Court majority held that a deed of company arrangement did not have to be executed as a deed, 59 and that the statutory requirement that '"the company" execute the instrument' should be understood to require 'a visible expression of the company's assent to the terms'. 60 In this case the company assented to the deed of arrangement by means of the Duomatic principle: 'All the corporators agreeing that the instrument should be executed, there is no separate question about whether the company assented to it. The question is about the sufficiency of the manifestation of the assent.' 61 In other words it was the general meeting -acting by the unanimous consent of shareholders -that was the relevant organ for these purposes, so the case is not authority for the proposition that the board of directors acts as an organ whose decisions are decisions of the corporation.
Ramsay, Stapledon and Fong argue that there is a distinction between the 'substantive authority' of officers to exercise corporate power, and the 'formal authority' of officers to provide the company's assent in the proper form, with the statutory assumption of due sealing relating only to the latter. 62 This is important, they suggest, because it remains necessary to demonstrate that the company authorised the transaction for it to be binding. On the question of where substantive authority might be found, Ramsay, Stapledon and Fong suggest that a third party might rely either on 'common law agency principles, to show that a person who dealt with them on behalf of the company had (express or implied) actual authority or ostensible authority to 
Federal Law Review
Volume 39 ____________________________________________________________________________________ commit the company to the transaction in question' or the statutory assumptions. 63 They do not argue that the board of directors may act as an organ of the corporation for the purposes of concluding a contract. It seems equally -if not more -plausible that a decision of the board of directors that a corporation should enter a particular contract might be attributed to the separate legal entity by agency principles. However, although the latest edition of Ford's Principles maintains this distinction between formal and substantive assent, it argues that 'not only must the act be authorised by an organ of the company but also the company must manifest in proper form its intention to be bound.' 64 While this formal and substantive authority distinction is doubtless a correct statement of the law, there is nothing in any of the case law to indicate that substantive assent has to be given by an organ as opposed to an agent with appropriate authority. It could be argued, following Cuninghame, that the replaceable rule, empowering the directors to manage the corporation, 65 makes the board of directors an agent with unlimited authority to manage the company's business and to enter into contracts on its behalf, subject only to fiduciary duty.
A final authority requiring consideration in this context is Meridian Global Funds Management Asia. 66 In that case, Lord Hoffmann gave the Privy Council's seal of approval to the organic approach as a rule of attribution. However the question arose in the highly specific context of when and how a state of mind can be attributed to a corporation for the purposes of particular provisions of civil and criminal law. In going considerably further than earlier authority, in which courts had concluded that it was necessary to identify an alter ego or organ of the company, Lord Hoffmann said:
Any proposition about a company necessarily involves a reference to a set of rules. A company exists because there is a rule (usually in a statute) which says that a persona ficta shall be deemed to exist and to have certain of the powers, rights and duties of a natural person. But there would be little sense in deeming such a persona ficta to exist unless there were also rules to tell one what acts were to count as acts of the company. It is therefore a necessary part of corporate personality that there should be rules by which acts are attributed to the company. These may be called 'the rules of attribution'. The company's primary rules of attribution will generally be found in its formal constitution, typically the articles of association, and will say things such as 'for the purpose of appointing members of the board, a majority vote of the shareholders shall be a decision of the company' or, 'the decisions of the board in managing the company's business shall be the decisions of the company'. There are also primary rules of attribution which are not expressly stated in the articles but implied by company law, such as 'the unanimous decision of all the shareholders in a solvent company about anything which the company under its memorandum of association has power to do shall be the decision of the company …'. These primary rules of attribution are obviously not enough to enable a company to go out into the world and do business. Not every act on behalf of the corporation could be expected to be the subject of a resolution of the board or a unanimous decision of the 
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85 ____________________________________________________________________________________ shareholders. The company therefore builds upon the primary rules of attribution by using general rules of attribution which are equally available to natural persons, namely, the principles of agency. 67 Moreover, Lord Hoffmann emphasised, the relevant statute may, on its true construction, impose a specific attribution rule which differs from both of the above. Three points should be noted about Lord Hoffmann's judgment. First, the actions under consideration were committed below board level (by 'chief investment managers'). Hence his comments that the actions of boards are attributed to companies through the 'primary' organic principle are strictly obiter. Second, neither the replaceable rule in Australia, nor the default rule in the new United Kingdom model constitution, state explicitly that decisions of the board are decisions of the corporation. Both provisions could equally -and according to our interpretation of the case law should -be interpreted as the board managing the business of the corporation as agent (with unlimited authority, subject only to fiduciary duty and to the shareholders' limited power to act as 'principal'). Third, and perhaps most importantly, Meridian Global was a response to the difficult question of which human being's state of mind should be attributed to the corporate entity for the purposes of criminal liability. There is no necessary reason to assume that this limited doctrine should be applied more generally to the law of corporate governance. 68
THE LIMITATIONS OF CORPORATE LAW AND THEORY
Ultimately, the precise nature of the legal relation between the board and the legal entity is unlikely to arise for determination in the ordinary course of corporate litigation. Whether it is an agent or an organ, the board has full internal management power under the default rules. Third parties dealing with a British corporation can rely upon s 40 of the Corporations Act 2006 (UK), which states that 'the power of the directors to bind the company, or authorize others to do so, is deemed to be free of any limitation under the company's constitution.' This appears to anticipate that the power of the board to bind the corporation might be restricted under its constitution; which might provide further support for the argument that the board is an agent rather than an organ, since the decisions of an organ automatically become decisions of the corporation and therefore cannot be restricted. As we saw above, the Australian Corporations Act 2001 (Cth) allows a company to execute a document if it is signed by two directors, and permits outsiders to rely on such a document. In an appropriate case it might be possible to argue that this provision merely relates to formal authority, and that the question of substantive authority to enter the transaction must also be addressed. However, this is unlikely to arise in practice since those dealing with companies in large transactions (for which board approval would be required) will invariably insist on seeing a board resolution approving the transaction or giving very 
86
Federal Law Review
Volume 39 ____________________________________________________________________________________ wide authority to an individual agent. 69 The cumulative effect of these considerations is that the legal status of the board is unlikely to arise for determination in private litigation. Perhaps ironically, then, if the organ or agent question is ever to be directly considered by Australian courts, it is likely to be in the context of the corporations power under the Constitution.
Resolving the board's status in corporate law could provide a potential pathway to addressing the extent of the national Parliament's power to re-constitute the corporation. If the board is an organ, there is an argument that it is an irreducible incident of corporate existence, and once a corporation is incorporated under law derived from State power, the identity, composition and function of those organs cannot be regulated by the national Parliament. Alternatively, if the constitution makes the board an agent of the corporation, then the argument that s 51(xx) permits regulation of the board is much stronger, since it is then nothing more than the means by which the corporation exercises its capacities.
Realistically, however, corporate theory may never resolve our constitutional question definitively. Both agency and organic theory have their philosophical limitations -unsurprisingly since there is no necessary ontology or essence to an artifice such as a corporation. The organic approach, insofar as it applies to the shareholders in general meeting, has deep roots in company law history. As we have shown, there is little or no explicit case-law supporting the idea that the board of directors is an organ. There is no compelling reason why this historical remnant should be expanded and used to explain the relationship between the board and the corporation. As we have suggested, the agency approach has certain attractions because it draws on a well-established principle from contract and commercial law. It may have been sensible to think of the board as an agent or delegate for the partnership and may now be sensible to treat the board as an agent of the corporation. Alternatively, and given the fictional status of the corporate principal, it may still be preferable -as both Davies and Gower, and the contemporary Ford's Principles insist -to treat the board as an organ of the company and thereby reinforce directors' decisional autonomy from the general meeting (if only until the shareholders' next opportunity to vary the constitution or remove the board).
More importantly, the language which is used to describe the law's attribution process should not be conclusive. Both the corporate body and its organs are legal fictions which serve depictional rather than definitive purposes. The concept of agency is invoked, but the principal is a mere legal person. All these terms are simply labels for the law's existing policy that shareholders should be placed and maintained at the centre of corporate governance, but with their liability limited and their personal property insulated from the risks of the business venture. The constitutional question for any court looking at this issue is whether it is implicit in the Constitution that the shareholders' status as decision-makers must be maintained free from interference by the national government, or whether the issue of control and power within corporations is an economic and political question of the greatest importance to be resolved by the government of the day in pursuit of their version of the public good. (7) to assume that the board resolution is genuine.
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THE HIGH COURT ON S 51(XX) AND THE CORPORATION
If corporate law theorising can offer no clear solution to the question of whether the corporation has an irreducible core, constitutional law is no more definitive, since the question has received little direct discussion in constitutional precedent. There is, of course, the Incorporation Case, to which we will shortly turn, although strictly speaking it only discussed the question of 'formation' in the sense of creation, and it is far from clear whether 'formation' includes the division of powers under the constitution. 70 Since the question of 'formation' was also discussed in Huddart Parker, that case will be discussed as well. In particular Isaacs J's judgment deserves attention since it is the closest any judge has come to giving any sustained attention to our question. The other two cases whose entrails bear examination happen to be amongst the greatest -in political magnitude and judicial prolixity -in the High Court's history. These are the 200 pages of judgments in the Bank Nationalisation Case of 1948 and the almost 400 pages of judgments in the WorkChoices Case of 2006. We will now turn to these four cases, keeping in mind they are at best a source of suggestive dicta on whether the corporations power extends to the corporate constitution.
Huddart Parker 71
This 1909 case concerned the reach of the corporations power over corporate activities, in particular anti-competitive activities. In the course of their judgments however, all the members of the High Court agreed that s 51(xx) does not empower a national law for the creation of trading or financial corporations. Our interest is in how the judges understood the notion of the 'creation' of a corporation.
Griffith CJ said that the Commonwealth would have power to regulate the operations of corporations in specific fields, but not their capacity to act. As he put it:
I think that pl xx empowers the Commonwealth to prohibit a trading or financial corporation formed within the Commonwealth from entering into any field of operation, but does not empower the Commonwealth to control the operations of a corporation which lawfully enters upon a field of operation, the control of which is exclusively reserved to the States. 72 Not much weight however can be put on statements like this in considering whether the Commonwealth could regulate the identity of those groupings (such as board and general meeting) exercising corporate capacity. The capacity discussion in _____________________________________________________________________________________ 70 The concession theory of the corporation suggests that corporations exist only because a State has given them entity status. This was certainly convincing when corporate status was conferred by Act of Parliament. However, incorporation is now available as of right, and occurs when the incorporators go through the registration process: see Corporations Act 2001 (Cth) s 119. Concession theory has now fallen out of favour with the rise of the contractual theory of the corporation which dominates law and economics. In any event, although it accepts that the state has a right to regulate corporations, concession theory does not offer an answer to the question addressed in this article, namely whether the existence of the legal entity presupposes a constitution which allocates power to different human actors. 
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Volume 39 ____________________________________________________________________________________ Huddart Parker was infected with assumptions about reserving regulatory control of corporate activities to the States. Barton J's judgment similarly sheds no light on our question. He simply agreed that 'formed' meant 'already in being' and that regulation of intra-state trading was reserved to the States. None of these dicta shed any light on whether the States' exclusive right to 'creation' encompasses an exclusive right to regulate the corporate constitution.
O'Connor J went a little further in this direction. Like Griffith CJ, O'Connor J cited Westlake's Private International Law to the effect that
[t]he regulation of any artificial person, in matters concerning only itself or the relations of its members, if any, to it and to one another, must depend on the law from which it derives its existence. That law is its personal law, or in other words it is domiciled in the country of that law. 73 He then held that the power was confined to 'corporations already created, or to use Westlake's expression, "artificial persons" already in being.' 74 Without argument, he concluded that
[s]peaking generally, therefore, the power of creating corporations, that is, the power to give them legal existence and to regulate their form, their incidents, the relations of their members to the corporation and to one another, is left to the States.' 75 Higgins J emphasised that he was not 'giving any final or exhaustive definition' but, like his fellow judges, concluded that s 51(xx) 'does not give any power to incorporate companies.' 76 Any Commonwealth power to deal with incorporation is 'implied, not express, not direct and independent, but ancillary, incidental to its other powers.' 77 This would allow the national Parliament to regulate such companies as to their status, and as to the powers which they may exercise within Australia, and as to the conditions under which they shall be permitted to carry on business … The Federal Parliament can, in my opinion, prescribe what capital must be paid up, probably even how it must have been paid up (in cash or for value, and how the value is to be ascertained), what returns must be made, what publicity must be given, what auditing must be done, what securities must be deposited. 78 On this basis, the 'Federal Parliament controls as it were the entrance gates… the right to do business and continue to do business in Australia'. 79 This view is not at odds with a law regulating the corporate constitution.
It was left to the dissenting judgment, of Isaacs J, to give opinions closest to the question we are considering. Notoriously, his judgment was informed by the belief that the adjectives 'trading' and 'financial' guided the interpretation of s 51(xx):
Just as their incorporation distinguishes them from natural individuals, so their trading or financial capacities distinguish them from other corporations, and it is as necessary to give effect to the words 'trading' and 'financial' as to the word 'corporation. ' In similar vein:
The power does not look behind the charter, or concern itself with purely internal management, or mere personal preparation to act; it views the beings upon which it is to operate in their relations to outsiders ... 81 Isaacs J's ultimate conclusion that corporate activities were within power is more modern than that of his brethren. Indeed he alone realised that the majority approach in Huddart Parker rendered s 51(xx) a 'mere shadow.' 82 Nevertheless, Isaacs J shared the Court's view that s 51(xx) only covered already existing corporations. More relevantly to our question, he argued that the word 'formed' would be meaningless if the power of creation, either in the first instance, or by way of adding capacities were included. Indeed, this follows from the nature of a corporation. It is entirely a legal conception. Nowhere is the notion better stated than in the celebrated Dartmouth College v Woodward, where Marshall CJ said: -'A corporation is an artificial being, invisible, intangible, and existing only in contemplation of law. Being the mere creature of law, it possesses only those properties which the charter of its creation confers upon it, either expressly, or as incidental to its very existence. [i]t finds the artificial being in possession of its powers, just as it finds natural beings subject to its jurisdiction, and it has no more to do with the creation of the one class than with that of the other. 84 Perhaps the key passage of Isaacs J's judgment is his argument that 'internal administration [was] a subordinate power to that of creation', so that s 51(xx) only covered 'a corporation as a completely equipped body ready to exercise its faculties and capacities'. 85 He therefore rejected the idea that the Commonwealth could prescribe wages and hours or require directors to have certain qualifications, on the grounds that these are 'purely internal management and equipment'. 86 Isaacs J went on to also reject the view that the Constitution has handed over to the Federal Parliament … the body of company law. That would include all the prohibitory and creative provisions contained in the State Statutes; it would also include the power to alter the conditions of a company's existence, which is equivalent to creation, and to annihilate the corporation altogether -which I think is, equally with creation, outside the region of federal competency. 87 A strong organic theory is reflected in Isaacs J's idea that 'the power to alter the conditions of a company's existence ... is equivalent to creation'. Yet once more 
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Volume 39 ____________________________________________________________________________________ assertion is involved rather than argument. It is far from obvious that dissolution is necessarily the mirror image of creation. 88 Isaacs J concluded that s 51(xx) was a power to act upon certain beings, which are found and remain in actual existence, possessing a fixed identity, a defined ambit of potentiality, having certain capacities and faculties unalterable by the Commonwealth, beings ready to act within their sphere of capabilities in relation to the people of the Commonwealth. 89 Isaacs J's ultimate concern to protect 'internal management' was tainted by the premodern search for limits to the corporations power. A few later judges, notably Gibbs CJ, took up the idea that 'trading' or 'financial' were magic words capable of sensibly delimiting Commonwealth power. 90 But that approach is now dead; as is the correlated search for a distinction between 'internal' and 'external' affairs.
The passages we have quoted from Isaacs J are redolent of the organic view, but encompass a significant metaphorical slippage. The corporation is, in one breath an artifice, impliedly in need of organs. Yet in the next breath it is assimilated with 'natural beings', who have inherent qualities, determined by evolution and physical fact, which predate any law. Even if the organic view is necessarily true, it is never explained why the organs must be fixed so that Commonwealth power would not extend to re-forming them. Perhaps this is why the metaphorical slippage is required: Isaacs J wants us to imagine the corporation as a natural person. Tinkering with the organs someone was born with conjures a sense of danger or a god-like attempt to reinvent the person. 91 Yet the metaphor is at best partial: the organs are artificial to begin with and subject to human rather than natural law.
The judgments in Huddart Parker are probably guilty of failing to take sufficiently seriously the separate legal personality of the company. Isaacs J, in particular, assumes that the question of whether capacity exists and the question of the identity of the actors or organs who decide how a corporation should exercise that capacity are inseparable. It could equally be argued that corporate capacity is an incident of incorporation, while the manner in which that capacity is to be exercised is a question of the entity's ongoing operation. O'Connor and Barton JJ did not go as far as this, confining themselves to the observation that the Commonwealth could not regulate the relations between members. Griffith CJ stopped considerably short of this position, insisting only that capacity is a question for the State of incorporation. Thus for him the question of ultra vires (or a corporation exceeding its constitutional capacity) remained a matter for the States; whether he intended this to encompass not only the objects of _____________________________________________________________________________________ 88 There has been contention over whether s 51(xx) includes a power to dissolve corporations since Quick and Garran's Annotated Constitution of the Commonwealth of Australia (1901, LexisNexis 2002 reprint) at 606 stated that 'corporations may be both created and wound up under the provisions of Federal Law'. Of course the first part of that statement was rejected in the Incorporation Case. But that does not necessarily invalidate the claim about winding up: dissolution is not the mirror of creation any more than death is the negation of birth (as opposed to the termination of life). In any event, the most common kind of corporate dissolution must be a necessary incident of the insolvency power (s 51 xvii). 
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91 ____________________________________________________________________________________ the company, but also the identity and composition of the entities capable of making decisions on behalf of the company, is unknowable.
Higgins J's position is the most ambiguous: he suggests that the national Parliament can make laws in relation to capacity, status and the conditions for carrying on business. This would seem to imply that Parliament can regulate the corporate constitution including the composition of its organs. Even Isaacs J would allow this if it were 'necessarily incidental' to the control of corporate activity in relation to outsiders. 92 This would arise where a regulatory strategy over internal governance is needed to achieve a particular outcome, like the protection of third parties. An example is where command and control regulation is incapable of achieving regulatory goals, for example where transaction costs are prohibitive or the regulatory context complex and differentiated. Indeed it has been recognised, at least since Stone's Where the Law Ends, that the most viable way to ensure corporate responsibility is via the corporation's internal mechanisms. 93 To summarise Huddart Parker, none of the judges ruled out the prospect that the national Parliament could intervene in the corporate constitution. But none, with the possible exception of Higgins J, appears to have condoned it. On the contrary, Isaacs J attempted to erect barriers to such regulation by implicitly invoking an organic theory of the corporation. Yet, as we noted earlier, shorn of Isaacs J's assumptions that 'trading' or 'internal' affairs limit s 51(xx)'s scope, on any literal reading of s 51(xx) the Commonwealth would have power to re-constitute corporations once formed. Mining Huddart Parker, a century on, remains a difficult exercise, since much of the reasoning is infected with approaches now overruled. The case also arose barely three years after Cuninghame, at a time when it was still not clearly established that the board was not a mere agent of the shareholders. 94
The Bank Nationalisation Case 95 The Bank Nationalisation Case thwarted the Chifley government's attempt to nationalise the banking sector, by forbidding private banks from operating or compulsorily acquiring them. The attempt foundered constitutionally, on findings that the compensation mechanism was not 'just' and, more crucially, on the then fashionable view that interstate trade was guaranteed as a matter of individual right. 96 The case is of present interest since the Commonwealth sought to defend the nationalisation via the corporations power. While the nationalisation Act centred on activities, it effectively sought to eradicate a type of corporation (the private banks) and provided for the dissolution of their boards and appointment of government officials in their stead. The statement is hardly emphatic. 'Existence' could be read as merely referring to the corporation having been formed as a separate legal entity, consistent with the agency view. Alternatively, 'existence' may have some irreducible core, as implied by the organic theory.
_____________________________________________________________________________________
A clearer suggestion of post-formation limits to the corporations power is contained in the joint judgment of Rich and Williams JJ:
It was contended that the power was sufficiently wide to enable the Commonwealth Parliament to prohibit [constitutional] corporations carrying on business at all in Australia. But the power operates on such corporations as existing entities ... it would be inconsistent with a power to legislate depending on such a basis to construe the power as wide enough to authorize [prohibition of carrying on business at all] … It was also contended that [ While Rich and Williams JJ did not define what they meant by the 'regulations' of a corporation, they presumably envisaged essential features of the memorandum and articles of association. A corporation's board and general meeting might comprise the minimum entities needed for the corporation to be self-governing. While little can be gleaned from this Delphic reference as to the scope of these 'regulations', their Honours seem to be endorsing Isaacs J's view that some irreducible aspects of internal governance are reserved to State power.
A fourth judge, Starke J, made tangential but possibly suggestive comments the other way. In discussing the banking power, he drew a distinction between regulating activities (banking) and entities (corporate structure). The banking power, he argued, did not drill so deep that the Commonwealth could 'ignore the internal structure and regulation of the trading banks and shape that structure and those regulations as it pleases. Legislation of that character would relate to companies or corporations … and not to banking.' 99 This remark could suggest that the corporations power includes a power to regulate corporate 'internal structure and regulation'. But it could also be consistent with Rich and Williams JJ's suggestions that the constitution of a corporation, once formed, is outside Commonwealth power. 100 Ultimately, the Bank Nationalisation Case's significance for s 51(xx) is limited, since all the judges assumed that the banking power carved out its own space, such that the corporations power was inapplicable to the attempt to regulate banking
Bank Nationalisation Case (1948) 101 After many days of hearings, centred on intricate disputes about the banking power, just terms and interstate trade, a conservative bench, clearly minded to strike down a socialist law, was barely focused on the corporations power. 102 Even if the passages we have cited were not all obiter, they would be thin gruel. In addition, the case was decided in Huddart Parker's shadow. By contrast, the Incorporation Case dealt with the concept of 'formation' at a time when Huddart Parker's very narrow view of 'what affairs' fall within the corporations power had been hosed away. 103 This case considered the constitutionality of a national law, made under s 51(xx), for the incorporation of trading and financial corporations, an issue foreshadowed in an academic exchange in 1974. 104 The High Court majority concluded that the power did not extend to bringing into 'existence the artificial legal persons upon which laws made under the power can operate.' 105 The majority relied heavily on a literal or grammatical argument that 'formed' was a 'past participle', 106 in the sense 'which have been formed'. The majority also relied on its reading of Convention Debates and drew a distinction between recognising the 'status' of an existing corporation and creating new corporations. It felt this argument was buttressed by the presence of the class of 'foreign corporations' in s 51(xx).
The Incorporation Case
The majority thus endorsed the unanimous opinion in Huddart Parker that s 51(xx) was not a power to create corporations. But unlike Huddart Parker, the judges were wary of straying into obiter discussions of the extent of the power. If the issue of the power to re-constitute corporations entered their minds, their Honours chose to stay silent. They gave no detail about what it means to legislate for the creation of corporations, and no guidance as to whether the limit against creating corporations extends beyond the mere act of granting personality to a legal fiction. The closest they came was to cite Huddart Parker's rejection of a Commonwealth power to create corporations based on a textual (rather than reserved powers) analysis, and to quote Isaacs J's view that s 51(xx) 'finds the artificial being in possession of its powers, just as it finds natural beings'. 107 The issue of where the line is to be drawn between creation and regulating the corporate constitution should not however have been overlooked. By 1990 there was clear momentum to read s 51(xx) as a plenary power. 
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In contrast to the rather declamatory but narrow target approach of the majority, Deane J's dissent gave greater consideration to the scope of the power, including the scope for federal intervention in internal management. He began with the notion that '[i]ncorporation means the acquisition or conferral of corporate personality under the law.' 108 However he rejected a narrow interpretation of s 51(xx) rooted in the word 'formed'. Instead, he offered a rival literal meaning:
[Reading] the phrase 'formed within the limits of the Commonwealth' in contradistinction to 'foreign', the word 'formed' is properly to be understood as [a] past participle as part of an adjectival phrase which is without temporal significance. 109 That is, 'formed' merely meant 'formed within Australia' as opposed to 'foreign'. The States could form corporations, but once the Commonwealth enacted a law permitting incorporation of a trading or financial entity, that law overrode State laws on the topic.
Deane J confronted the judgments in Huddart Parker head-on, including that of Isaacs J. As regards Isaacs J's conclusion that the power does not extend to laws about the corporation as such, merely its external conduct, Deane reasoned that '[a] careful examination of Isaacs J's judgment discloses no acceptable reason for such a strangely distorted construction' of s 51(xx). 110 Isaacs J's conclusion that 'laws with respect to the internal management of local trading or financial corporations' were beyond s 51(xx), was, Deane J claimed, 'largely left as a matter of assertion'. 111 In particular, Deane J argued that Isaacs J's notion that corporations exist only in contemplation of the law should 'support an expansive rather than a restrictive construction of a legislative power conferred "with respect to" such corporations.' 112 That is, the fact that corporations were purely creatures of the law was no reason to adopt a restrictive reading of s 51(xx). On the contrary, to Deane J a broad reading of s 51(xx) was consistent with the post-Engineers approach to interpreting Commonwealth powers broadly:
To deny that laws dealing with the capacities, the capital, the internal management or the liquidation of local trading or financial corporations fall within the scope of a legislative power with respect to such corporations seems to me to involve a denial that the words of the constitutional grant of legislative power mean what they say. Once that conclusion is reached, Isaacs J's judgment offers no acceptable support for a conclusion that the legislative power conferred by par (xx) does not extend to incorporation. To the contrary, much of his Honour's judgment is concerned with demonstrating the impracticability of separating legislative powers with respect to the powers, internal management and liquidation of corporations from a legislative power with respect to incorporation. 113 Of course Deane J's judgment is in a minority of 6:1. The Incorporation Case leaves us with a clear ruling that the Commonwealth has no general power over incorporation, yet no guidance from the majority as to the width of that ruling. In contrast, Deane J's judgment presents a lone, but clear, even totalising, internal logic, which won 
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Volume 39 ____________________________________________________________________________________ On the one hand, Gaudron J's definition seems to envisage that the Commonwealth can regulate the conduct of agents ('the conduct of those through whom it acts', to which she expressly adds 'shareholders'). On the other hand, the term 'conduct' could impliedly exclude such prior questions as the identity or composition of the board or the shareholders' power to elect directors. This approach might be consistent with Isaacs J's argument that the company does not have capacity and therefore meaningful existence without organs. But again, we are in the realm of speculation.
Commentary following the WorkChoices Case has depicted it as painting a limitless vista as to 'what' corporate affairs lie within the corporations power. Admittedly, the majority avoided endorsing the phrase 'plenary power', which had peppered the judgments of Justices Mason, Deane and Murphy in earlier cases. However it also avoided setting any limits to the power, other than those already established. 121 The majority sensed the plaintiff States were groping to argue that it was 'necessary to limit the reach of the power' conceived otherwise as a 'power with respect to persons'. 122 The majority dismissed that sense of necessity as resting on two related heresies about the consequences of reading Commonwealth powers broadly. One was an illegitimate, reserved powers approach to the federal-state balance. The other was a fear of a rampant centralist government enacting laws that were not only bad, but farreachingly bad. The majority pooh-poohed this, denying that constitutional interpretation should be inhibited or spooked by 'extreme examples or distorting possibilities'. 123 In the end, nothing in the dicta or judgments to date suggests that the question of who represents the company as agent lies outside the federal power. (Indeed, those who can bind the company to third parties falls squarely within what Isaacs J assumed was the purpose of the power.) Informed by a reading of Gaudron J's dictum in Re Dingjan, the endorsement of Gaudron J's definition in WorkChoices is quite consistent with the national Parliament having power over the composition of corporate boards. Indeed if, as Gaudron J suggested in a later passage in Dingjan, her interpretation implies that the power extends to 'the persons by and through whom they carry out those functions and activities', 124 the use of the word 'by' could even suggest that the regulatory power extends to the identity of the corporate organs.
TEXTUAL AND PRACTICAL CONSIDERATIONS
The case law leaves us with a curious disjuncture. The corporations power, freed of the heresies of Huddart Parker, has been read broadly and literally. However the plenary trajectory of the power must accommodate the limitation in the Incorporation Case. From there, the reservations of Isaacs J in Huddart Parker re-emerge as possible limitations. The term 'formed' invites speculation as to what the irreducible core of a corporation may be, if anything. Yet literal and textual considerations give little guidance. Sometimes it is argued that 'foreign corporations', also within s 51(xx)'s purview, have a taken-for-granted status. It would make little sense for the national Parliament to try to re-constitute the board or voting powers within a corporation _____________________________________________________________________________________ 121 Namely the denial of power to create corporations and the recognition that the relevance of the law to corporations could not be too indirect. 122 WorkChoices Case (2006) 228 CLR 1, 116. 123 Ibid 117-8. 124 Ibid 115.
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97 ____________________________________________________________________________________ domiciled in, say, Delaware. But that is more a brute fact of the limitations of extraterritorial law-making -so that s 51(xx) must necessarily focus on foreign corporate activity in Australia 125 -than it is a guide to any limitation on power over local corporations. As the majority in WorkChoices recognised:
Treating the character of the corporations mentioned in s 51(xx) [foreign, trading or financial] as the consideration on which the power turns produces awkward results. Why should the federal Parliament's power with respect to Australian corporations focus upon their activities, but the power with respect to foreign corporations focus only upon their status? 126 Zines has reasoned instead that since the Incorporation Case grants to the States the 'sole authority to create' most trading and financial corporations, 'it is not an unreasonable argument that those matters part and parcel of creating a corporation and without which the corporation would be an empty shell, incapable of functioning as a juristic person at all, are similarly outside Commonwealth power'. 127 As Joseph and Castan note, 'it is during the process of incorporation that companies set out' internal management rules. 128 These views seem to encompass the organic view of the corporation. To Zines, there are 'policy and logical arguments for limiting' Commonwealth laws over corporate 'internal organisation'. 129 When Winterton and others replied that Zines' claim of logic was 'overstated', though to be fair Zines had admitted his opinion was 'not, of course, conclusive'. 130 Zines was also, however, making a claim from practicality. It might appear inefficient or meddlesome if a corporation formed under State law could have its constitution altered by federal law. In Zines' lament, there is always a risk that the High Court will opt for 'abstract and conceptual reasoning', rather than taking 'social results or the efficiency of the governmental structure into account'. 131 Is recognising a national power over corporate constitutions any less practical, however, than denying such power? In his contemporary commentary on the Incorporation Case, Crawford assumed that the precedent went no further than denying the national Parliament a general power of incorporation: it could still deal with 'internal administration, and schemes of arrangement, management and voluntary or involuntary winding up.' 132 Given the vital place occupied by questions of corporate governance in the nation's economic and social life, there are good policy arguments to ensure a national power over such key questions as the composition of the corporate board.
If there is a concern with Commonwealth law meddling in the constitution of local governments, universities and other 'public' corporations, the answer may be to rein in
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Volume 39 ____________________________________________________________________________________ the expansive interpretation of the 'who' side of the scope of the power. That would involve revisiting the need for limits on the types of 'trading corporations' caught by s 51(xx), so as to exclude entities for whom trade is merely incidental to their public or charitable purposes. This would still leave s 51(xx) as the key national economic power -including ensuring a national power over the constitution of profit-making corporations, regardless of State referrals.
THE SCOPE OF THE CORPORATE 'CONSTITUTION'
So far we have avoided giving any definitive scope to the 'core' or 'constitution' of the corporation. It is not something addressed by the High Court, except in vague terms such as 'internal management' and 'regulations'. At the opening of this paper we mapped the potential terrain in these terms: Can the federal Parliament legislate under s 51(xx) to regulate the formation, composition, operation and dissolution of key corporate mechanisms such as boards of directors or general meetings?
If a broad approach were taken to s 51(xx), founded in a view of the corporation as a legal shell, a definition of the corporate constitution would barely be needed. All trading and financial corporations incorporated in Australia would be subject to 'reformation' under s 51(xx), 133 except for a few purely formal matters such as their name, number or seal in the original register of incorporation. 134 The composition of boards and even voting rights of shareholders would all be treated as aspects of the ongoing operation and governance of the corporation, no less susceptible to the corporations power than say CEO remuneration clearly is, post WorkChoices.
But assuming such a clean but expansive approach did not find judicial favour, there is a need to define which aspects of the corporate constitution are off-limits to the national Parliament. (And the suggestions from both Huddart Parker and the Bank Nationalisation Case are that it would not find favour.) Isaacs J talked vaguely of the corporation as a 'completely equipped body ready to exercise its faculties and capacities'. 135 O'Connor J talked of corporations and their 'form, their incidents, the relations of their members [ie shareholders] to the corporation and to one another'. Rich and Williams JJ wished to protect the 'regulations' of the corporation. There is a whiff in such phrases of the standard conception of the written constitution of an association as a contract between members.
It would be letting private law dictate constitutional law, however, to imagine that whatever the memorandum and articles of association may potentially contain is offlimits to the Commonwealth under s 51(xx). It would be formalistic as well, since those documents have long ceased to be the product of some foundational compromise between the associating members of a company. Rather they are today merely a default set of replaceable rules designed to appeal to most businesses and, as such, commonly adopted. It would also make no sense when it comes to a public corporation established under State law, such as a university or utility. The State legislation _____________________________________________________________________________________ 133 With the exception of the Melbourne Corporations limitation applying to some core State government entities. 134 Though we have argued the analogy is generally inapt, to this extent the corporations power would share something with a power over persons: the fact of incorporation is no more amendable than the fact of birth, recorded in a register of births. 135 Huddart Parker (1909) 8 CLR 220, 396.
